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the return-do-duty process (e.g., an em-
ployer who did not hire an employee 
who tested positive on a pre-employ-
ment test), you must seek to obtain 
this information from the employee. 

(c) The information obtained from a 
previous employer includes any drug or 
alcohol test information obtained from 
previous employers under this section 
or other applicable DOT agency regula-
tions. 

(d) If feasible, you must obtain and 
review this information before the em-
ployee first performs safety-sensitive 
functions. If this is not feasible, you 
must obtain and review the informa-
tion as soon as possible. However, you 
must not permit the employee to per-
form safety-sensitive functions after 30 
days from the date on which the em-
ployee first performed safety-sensitive 
functions, unless you have obtained or 
made and documented a good faith ef-
fort to obtain this information. 

(e) If you obtain information that the 
employee has violated a DOT agency 
drug and alcohol regulation, you must 
not use the employee to perform safe-
ty-sensitive functions unless you also 
obtain information that the employee 
has subsequently complied with the re-
turn-to-duty requirements of Subpart 
O of this part and DOT agency drug and 
alcohol regulations. 

(f) You must provide to each of the 
employers from whom you request in-
formation under paragraph (b) of this 
section written consent for the release 
of the information cited in paragraph 
(a) of this section. 

(g) The release of information under 
this section must be in any written 
form (e.g., fax, e-mail, letter) that en-
sures confidentiality. As the previous 
employer, you must maintain a written 
record of the information released, in-
cluding the date, the party to whom it 
was released, and a summary of the in-
formation provided. 

(h) If you are an employer from 
whom information is requested under 
paragraph (b) of this section, you must, 
after reviewing the employee’s specific, 
written consent, immediately release 
the requested information to the em-
ployer making the inquiry. 

(i) As the employer requesting the in-
formation required under this section, 
you must maintain a written, confiden-

tial record of the information you ob-
tain or of the good faith efforts you 
made to obtain the information. You 
must retain this information for three 
years from the date of the employee’s 
first performance of safety-sensitive 
duties for you. 

(j) As the employer, you must also 
ask the employee whether he or she 
has tested positive, or refused to test, 
on any pre-employment drug or alcohol 
test administered by an employer to 
which the employee applied for, but did 
not obtain, safety-sensitive transpor-
tation work covered by DOT agency 
drug and alcohol testing rules during 
the past two years. If the employee ad-
mits that he or she had a positive test 
or a refusal to test, you must not use 
the employee to perform safety-sen-
sitive functions for you, until and un-
less the employee documents success-
ful completion of the return-to-duty 
process (see paragraphs (b)(5) and (e) of 
this section). 

§ 40.26 What form must an employer 
use to report Management Informa-
tion System (MIS) data to a DOT 
agency? 

As an employer, when you are re-
quired to report MIS data to a DOT 
agency, you must use the form and in-
structions at appendix H to part 40. 
You must submit the MIS report in ac-
cordance with rule requirements (e.g., 
dates for submission; selection of com-
panies required to submit, and method 
of reporting) established by the DOT 
agency regulating your operation. 

[68 FR 43952, July 25, 2003] 

§ 40.27 May an employer require an 
employee to sign a consent or re-
lease in connection with the DOT 
drug and alcohol testing program? 

No, as an employer, you must not re-
quire an employee to sign a consent, 
release, waiver of liability, or indem-
nification agreement with respect to 
any part of the drug or alcohol testing 
process covered by this part (including, 
but not limited to, collections, labora-
tory testing, MRO and SAP services). 

[66 FR 41950, Aug. 9, 2001] 
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